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This case is before nme upon the notion for sunmmary
decision filed by Peabody Coal Conpany (Peabody) pursuant
to Comm ssion Rule 67, 29 C.F.R 0O 2700.67. Peabody seeks
to vacate the Secretary's attenpted nodification of Citation
No. 3860043 on the grounds that there is no genui ne issue of
material fact as to a controlling | egal question and that
Peabody is entitled, as a matter of law, to a summary deci sion
vacating the attenpted nodification. The underlying question
presented is whether the Secretary can nodify a citation after
the citation has been term nated and the civil penalty thereon
has been assessed and paid by the m ne operator

The undi sputed facts are as follows. Citation No. 3860043
was issued at Peabody's Canp No. 1 Mne on July 14, 1993, for
its alleged failure to conply with the mne's approved roof
control plan. The citation was issued under Section 104(d)(1)
of the Federal Mne Safety and Health Act of 1977, the "Act,"”
30 US.C 0801 et seq. On Septenber 8, 1993, followi ng a
heal th and safety conference, the citation was nodified from
"high" to "noderate" negligence and by changing its format from
a citation issued under Section 104(d)(1) of the Act to one
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTE 1

Commi ssion Rule 67(b) provides as foll ows:

"Grounds. A motion for summary decision shall be
granted only if the entire record, including the pleadings,
depositions, answers to interrogatories, adm ssions and
affidavits, shows:

(1) That there is no genuine issue as to any materia
facts; and

(2) That the noving party is entitled to sumary
decision as a matter of |aw. "
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i ssued under Section 104(a) of the Act. The nodified citation
was thereafter assessed a civil penalty of $1,155.00 and, on
November 10, 1993, Peabody paid that penalty by check. The
check was cashed on Novenber 15, 1993.

Thereafter, on Decenber 8, 1993, the Secretary attenpted
to further nodify the citation. This attenpted nodification
did not change the description of the condition or practice
alleged to constitute the violation but altered the charges
froman alleged violation of the roof control plan to a viol a-
tion of 30 C.F. R 0O 75.212(c) and changed the citation to a
section 104(d)(1) citation with "high" negligence. The attenpted
nmodi fication stated that "[e]vidence devel oped during a Section
110 investigation, which was not known at the time of the Health
and Safety Conference (Septenber 8, 1993), established that the
operator knew or should have known of the violative condition,
and there are no mitigating circunstances."

Peabody served interrogatories on the Secretary requesting
i dentification of the "[e]vidence devel oped during a Section 110
i nvestigation" referred to in the Decenber 8, 1993 nodification
of the citation. The Secretary responded, in pertinent part, as
fol |l ows:

On or about Decenber 1, 1993, | [Conference

O ficer Arthur J. Parks] was notified that
Citation No. 3860043 as nodified to 104(a) was

i nconsistent with the 110(c) charges filed

agai nst the individuals involved in the citation
At that time, | reevaluated the case and deter-
mned that 30 CF. R 0O 75.212(c) was the nore
appropriate section to cite for this situation
and since it was regulation as opposed to plan
requi renents these individuals should have known
the violation existed, and were acting in disregard
to the | aw

Upon these undi sputed facts Peabody maintains it is
entitled to summary deci sion. Peabody argues that a citation
may not be nodified after it has been term nated, assessed a
civil penalty and the penalty thereupon paid. It nmintains
that such a citation has thereby becone a final order of the
Commi ssi on and cannot thereafter be nodified except by |eave

of the Conmm ssion under Fed. R Civ. P. 60(b). |In support
of its argunment Peabody cites Jim Walter Resources, |nc.
15 FMSHRC 782 (1983). In that case the operator paid, wthout

contest, the civil penalties assessed under the Secretary's
1990 "excessive history" program policy letter and sought to
reopen those cases and obtain a partial refund after the
Conmmi ssion validated the program policy letter in Drunmmond
Conmpany, Inc., 14 FMSHRC 661 (1992). In JimWlters, the
Conmi ssion held that an uncontested assessnment becane a fina
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order of the Conmi ssion which the Conmm ssion could reopen in
accordance with Fed. R Civ. P. 60(b). 14 FMSHRC at 786-789.
JimWalters dealt however with a challenge to the civil penalty
itself and not to the underlying citation.

The Conmmi ssion has also held that paynent of a civi
penalty ordinarily nopots any pendi ng pre-penalty contest
proceeding. In Od Ben Coal Co., 7 FMSHRC 205 (1985), the
Conmi ssi on stated:

an operator cannot deny the existence of a
viol ation for purposes connected with the M ne
Act and at the same tine pay a civil penalty.

For purposes of the Act, paid penalties that
have becone final orders reflect violations

of the Act and the assertion of violation con-
tained in the citation is regarded as true. See
generally Amax Lead Co. of M ssouri, 4 FMSHRC
975, 977-80 (June 1982).

Therefore, in view of the | anguage of
sections 105(a) and 105(d), and Congress' intent
to tie penalties to the particular facts surroundi ng
a violation, we hold that the fact of violation
cannot continue to be contested once the penalty
proposed for the violation has been paid.

See al so Local U. 2333, UWA v. Ranger Fuel Corp., 19 FMSHRC
612 (1988); and Westnorel and Coal Co., 11 FMSHRC 275 (1989).
Wthin this framework, | conclude that once Citation No. 3860043
was paid, it became a final order of the Commission. It would
therefore be necessary for the Secretary to apply to the

Commi ssion by notion under Fed. R Civ. P. 60(b)in order to
reopen the citation and modify it. Rule 60(b) authorizes relief
fromfinal judgnments and orders under certain circunstances,

i ncl udi ng m stake, inadvertence, surprise, excusable neglect

and fraud.

The Secretary argues, however, citing Woni ng Fuel Co.,
14 FMSHRC 1282 (1992) and Ten-A Coal Co., 14 FMSHRC 1296 (1992),
that a citation nay be nodified after it has been term nated,
assessed and even paid. |In the above cases, the Conm ssion held
that a citation nay be nmodified by the Secretary after it has
been term nated (but not in those cases yet paid) if the operator
suffers no | egal prejudice thereby. The Conm ssion further noted
that "the nodifications, alleging, based on the sane facts, that
a different standard has been violated, are essentially proposed
"amendnments' to the initial conplaints, i.e., citations.” The
Commi ssi on anal ogi zed the nodification of a citation to an
amendnent of pleadings under Fed. R Civ. P. 15(a).
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As Peabody observes, however, neither Womn ng Fuel nor
Ten-A Coal dealt with an attenpted nodification, as in the
case herein, of an uncontested and paid citation. | agree
that the above cited cases are inapposite because of the
di stinguishing finality in this case attached to the paynent
of and acceptance by the Secretary of the penalty for the
citation. Clearly, Fed. R Civ. P. 15(a) providing for
anmendnent of pleadings is no |longer applicable once there is
a final disposition of the citation. Even should anendnent
of pleadings be permitted after final disposition of the
citation, Peabody woul d be prejudiced by such an amendnment
in this case since the tinme for contesting the underlying
vi ol ati on has | ong since expired.

The Secretary argues, alternatively but only hypothetically,
that if the citation were to be considered a final order of the
Commi ssion, Fed. R Civ. P. 60(b) would allow it to be reopened
for nodification. The Secretary however has not in fact filed
a notion under that rule, nor has he asserted any specific
grounds for obtaining relief under that rule. \Wether the
citation could be reopened for nodification under Rule 60(b)
is therefore conjecture and is not therefore before ne.

Under the circunstances, Peabody's Mtion for Sunmmary
Deci sion and the Contest herein is GRANTED. The nodification
of Citation No. 3860043 on Decenber 8, 1993, is VACATED

Gary Melick

Adm ni strative Law Judge
Di stribution:
David R Joest, Division Counsel, Peabody Coal Conpany,
1951 Barrett Court, P.O Box 1990, Henderson, KY 42420
(Certified Mil)
Donna E. Sonner, Esq. O fice of the Solicitor

U. S. Department of Labor, 2002 Richard Jones Road,
Suite B-201, Nashville, TN 37215-2862 (Certified Mil)
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